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THE RESULTS OF THE GERMAN EXCHANGE 
ACT OF 1896. 

THE German Exchange Act has now been in operation for 
more than a year. It is the most elaborate attempt ever 
made to regulate speculative markets, and as such is worthy 
of careful attention, especially in view of the demand for 
similar legislation in other countries. In the United States 
the " anti-option " movement has temporarily subsided, but its 
reappearance is probably only a matter of time. In France a 
similar agitation is making itself felt, and the ministry has 
already promised a commission of inquiry; while it is not 
improbable that a similar course will be followed in England. 
In these countries the agitation seems chiefly confined to 
speculation in food products. In Germany, however, the move- 
ment has been more far-reaching. The new act is not a single 
experiment, but a group of series of experiments which include 
at one point or another pretty much all the methods that have 
been suggested for the control of speculation. In considering 
the results of the act, I shall not attempt a systematic treat- 
ment of its main provisions, 1 but shall deal chiefly with the 
later developments in its operation, with special reference to 
the difference between German and American conditions. 

I. General Character of the Exchange Act. 

The immediate events that led to the enactment of the law 
were certain disastrous banking failures in Berlin in 1891, 
which involved excessive speculation and fraudulent treatment 
of clients. In 1892 a commission of inquiry was appointed by 
the imperial government, and was intrusted with a consideration 
of the whole subject of the Bourse. Despite objections that 

1 This has already been done for American readers in the admirable article 
by Dr. Ernst Loeb in the Quarterly Journal of Economics for July, 1897, to which 
reference may be made for details of the act not considered in this place. 
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might be urged regarding the make-up of the commission and 
its methods of procedure, its report is an authoritative and 
impartial utterance, and the accompanying evidence constitutes 
the most valuable collection of information to be found regard- 
ing exchange business in Germany. The printed evidence 
covers 3600 folio columns, and includes the testimony of 
bankers, brokers, merchants, millers, manufacturers, lawyers, 
economists and journalists. Besides this mass of material, 
there is a considerable body of special reports and statistical 
collections. 

The report of the commission appeared in 1893 and at once 
aroused great interest. Having been intrusted with the duty 
of making practical suggestions, to serve as a basis of legis- 
lation, the commission did not hesitate to recommend decided 
reforms. In its report the German readiness to provide gov- 
ernment regulation and control was evident. Its suggestions 
were greeted by the opponents of the exchange as half-hearted 
and by its friends as useless interference. The attitude of 
the commission was, however, one of comparative moderation. 
Its recommendations aimed at a better organization and con- 
trol of the exchanges, a diminution of speculation on the part 
of outsiders and a greater protection to the investor against 
the issuing of worthless securities. The commission recog- 
nized, however, that the development of a large body of deal- 
ings for future delivery is a normal incident of commercial 
evolution, that such dealings are necessary in modern com- 
merce and that it is impossible to distinguish the desirable 
from the undesirable trading by any outward forms. 

The relation of the act, as passed, to the proposals of the 
commission shows what tendencies furnished the real strength 
of the movement toward " reform." The bill as it came from 
the Bundesrat was more radical than that prepared by the 
commission, and made clear that the government was prepared 
to take steps toward meeting the demands of the Agrarians. 
Even these concessions, however, were useless to put off the 
war of extermination that was demanded by this party. In 
the Reichstag the Agrarians made an onslaught on the specula- 
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tive system, and forced the government to accept proposals far 
more radical than it had been prepared to advocate. The 
chief of these was the prohibition of future trading in grain 
and in " industrial " securities. For the time being these 
radical clauses overshadowed in importance the rest of the act, 
which in many respects embodied the ideas of the commission. 
In fact, the original measure, which was chiefly devoted to the 
conditions of the Stock Exchange and was the result of an agi- 
tation caused by stock speculation, became in process of enact- 
ment more especially an attack on the Produce Exchange. The 
Agrarians cared much less about the Stock Exchange than about 
speculation in food products. It was this form of speculation 
which they believed to be especially injurious to their own 
interests. Their arguments were identical in thought and 
language with those of the anti-optionists in this country. 

The act was passed June 22, 1896; but, with the exception 
of a few clauses, was not to go into effect until January 1, 
1897. The act, however, was not complete in itself, but was 
to be supplemented by orders and rules issued by the different 
bodies which under the act were to exercise control over the 
exchanges. It is necessary, then, in the first place to consider 
the manner in which the new act divided this authority. 1 

The primary authority over the exchanges was placed in the 
hands of the state governments. These might, however, 
transfer the immediate supervision and control of each exchange 
to the chamber of commerce a of the municipality where the 

1 The principle of external control of exchanges was well established before 
the passage of this act. There was, however, no uniformity in the application of 
the principle ; and outside of Prussia the control was indeed slight, resting as a rule 
in the hands of a semi-public organization of the merchant body in each locality. 
In Prussia, in addition to local control, the exchanges were all under the authority 
of the Minister of Trade. One of the good features of the act was the establish- 
ment of a uniform rule for the whole empire regarding the organization of the 
exchanges, though this uniformity may be partly counteracted by varying action 
on the part of local authorities. 

2 In every German city of any importance the merchant class is organized in a 
formal body, which receives special recognition from the government. The nature 
of these organizations is fixed by a general statute, which grants them certain 
privileges and imposes upon them certain duties of control in mercantile matters. 
They are thus at once organs of trade interests, and to some degree organs of 
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exchange is situated. In any state where a minister of trade 
existed it was he who was to exercise the authority of the state 
government under the act, and this authority was to be in no way 
diminished on account of the part played by the local chambers 
of commerce. The state government, among other things, was 
required to issue or approve an ordinance for each exchange, 
and to appoint a commissioner for each exchange, who, as 
the representative of the government on the spot, was to be 
charged with the general duty of seeing that the law was 
enforced. By the side of this general power given to the state 
governments, reserve powers of importance were vested in the 
Bundesrat, which was empowered to exempt any exchange 
from the provisions regarding a state commissioner and from 
those regarding price quotations, and to regulate " future " deal- 
ings in particular commodities and the admission of securities 
to trading. To represent the Bundesrat in these matters, an 
Exchange Commission was provided, to consist of at least 
thirty members, elected in part from nominations by the 
chambers of commerce and in part representing agricultural 
and industrial interests. There was furthermore required for 
each exchange a commission charged solely with the question 
of admission of securities to trading. The organization of this 
commission was left by the act to be determined by the differ- 
ent exchange ordinances, and in Berlin the exchange ordinance 
turned the .matter over to the Aeltesten-Kollegium} 

With this system it might be supposed that the exchanges 
would be left to elect their own officials without interference. 
But under the act the state governments have the right to 
provide for the representation of agricultural interests in 
the governing boards of produce exchanges. The Prussian 
government saw fit to exercise this right, and the ordinance 
for Berlin required that five representatives of agriculture and 
two representatives of the milling business should be appointed 

public administration. These organizations are usually known as chambers of 
commerce (Handelskammerti). The Berlin body is called the Merchant Corpora- 
tion, and its authority is exercised through its Aeltesten-Kollegium, or College of 
Elders, to which frequent reference is made below. 
1 Supra, p. 286, note. 
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by the ministers of agriculture and of trade and industry, 
respectively. As will be explained later, the secession of 
the produce dealers from the Berlin Exchange interrupted 
the carrying out of the project, but it may be well to illustrate 
the system of control by considering the situation in Berlin, as 
it would have been if acquiescence had been complete. 

The Berlin Exchange is a single exchange with two depart- 
ments, one for stocks and one for produce, and its governing 
board is a single body. Under the provisions of the act this 
body would have consisted of thirty-nine members — fifteen 
elected by the members of the exchange who deal in securities, 
nine by those who deal in produce, and eight by the Aeltesten- 
Kollegium, with five appointed by the Minister of Agricul- 
ture and two by the Minister of Trade. The exchange is, by 
its ancient organization, under the supervision of Aeltesten- 
Kollegium ; by the late act it comes also under the supervision 
of the government commissioner, and is subject to the orders 
issued by the Minister of Trade. It is at the same time under 
the eye of the Exchange Commission representing the Bundes- 
rat, while the Bundesrat may at any time issue orders affecting 
its most vital interests. Furthermore, all questions as to the 
admission of securities are subject to the judgment of still 
another separate commission. This extraordinary multiplica- 
tion of authorities has been carried even farther by an order 
issued by the Prussian minister giving certain functions to still 
other officials — for Berlin to the president of the province of 
Brandenburg and the city of Berlin, and for other exchanges 
to the presidents of the provinces in which they are situated. 

In accordance with the division of control, certain ordinances 
supplementary to the original act have been issued by the 
different authorities. The Bundesrat issued two in 1896, 
regarding the quotation of prices and the listing of securities ; 
and the state governments have at various times issued both 
general orders and special regulations for individual exchanges. 1 
Thus, the Minister of Trade and Industry issued an order for 

1 In general, it may be said that the Prussian government has gone beyond the 
governments of the other states in the severity of its regulations. 
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Prussia November 14, 1896, and one for Berlin December 4; 
while very substantial changes were made by him in the 
regular rules of the Berlin Exchange, approved December 23, 
1896. In this connection may be mentioned the enactment of 
a new law (the so-called Depotgesetz) in July, 1896, concerning 
the deposit of securities with brokers or bankers. This was 
passed as supplementary to the Exchange Act. 



II. The Effect of the Act on the Produce Exchange. 

The drastic measures against the Produce Exchange naturally 
absorbed public attention at the time when the law went into 
force, and it will be well to trace first the course of events that 
followed the prohibition of futures in grain. 

Section 48 of the law defines " exchange dealings for future 
delivery " (Borsentermingeschafte) in the case of securities or 
commodities as purchases for delivery at a certain fixed time 
or within a fixed period of time, when made according to trade 
rules adopted by the governing board of the exchange for 
future trading, and when for such transactions on the exchange 
in question there is an official determination of prices. And 
section 50 prohibits exchange dealings for future delivery in 
securities of mining and manufacturing companies and in grain 
and mill products. It also empowers the Bundesrat to forbid 
such dealings in any other commodity. What the outcome of 
this prohibition would be was a matter of much discussion and 
anxious anticipation. That the grain dealers would at once 
give up future trading was not to be expected, and the feeling 
was general that a new organization for informal trading would 
be formed. 

Before the act went into effect a new question came into 
prominence. As already said, the Prussian government, acting 
under authority given in the act, decided to appoint representa- 
tives of agriculture and of the milling business to serve on 
the governing boards of the exchanges of Prussia. About the 
same time charges were publicly made by some of the Agra- 
rians that false quotations for grain had been deliberately put 
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out by certain exchanges, notably that of Halle. Such attacks 
on their honesty, combined with the determination of the 
government to force outsiders into the governing boards, 
roused the produce dealers to a high pitch of anger. They 
felt that the government was taking an attitude of hostile sus- 
picion, and was appointing spies to insure honesty on the part 
of their elected officials. Up to this time the smaller exchanges 
had not looked with entire disfavor on the prohibition of futures, 
which it was hoped would drive some business from Berlin to 
the local "spot markets." These events, however, brought 
them into line in opposition to the government ; and, in the 
last days of December, two or three of the smaller exchanges 
(Halle, Mannheim and others), rather than comply with the 
law, gave up their organization. In Berlin the action of the 
dealers was somewhat dramatic. Elections of the members of 
the governing board were to come off in December. The 
Aeltesten-Kollegium and the Stock Exchange each duly elected 
its quota to the board, but the produce dealers refused to elect. 
This left the Produce Exchange without organization. On the 
first day of January the grain dealers left the exchange building 
in a body, giving up all membership and privileges in the 
exchange, and proceeded to take up their quarters on the 
opposite corner in a variety theatre known as the Fairy Palace. 
This exodus was ostensibly a protest against the attempt to 
force the representatives of agricultural interests upon their 
board. On the following day the Stock Exchange adjourned 
to pay their seceding brethren a visit and to cheer heartily their 
course of action. Thus the appointees of the ministers were 
left without any presiding board to belong to and without any- 
body to preside over. 

The new body organized in the Fairy Palace as the " Free 
Association of the Produce Exchange," which was an already 
existing body widened to meet the new exigencies. A reorgani- 
zation soon took place, and the name " Free Association of 
Produce and Grain Dealers of Berlin " was adopted in order 
to avoid altogether the word " exchange." A vigorous press 
discussion followed these events. The exchange party talked 



No. 2.] THE GERMAN EXCHANGE ACT. 293 

much of injured honor and the maintenance of their independ- 
ence. The Agrarian press held up the refusal of the grain 
dealers to admit agriculturists to their board as proof that they 
were afraid to have their true methods brought to light. In 
this discussion the main point, the question of future dealings, 
was temporarily obscured. Could such dealings be legally con- 
tinued or not ? It is not unfair to say that the agitation over 
the appointments to the boards was to some extent a mere 
pretext of the grain dealers for their secession, which was 
really carried out to enable them to continue their future deal- 
ings. The grain dealers maintained that their new dealings 
did not fall under the prohibition of the act. That prohibition 
was only of " exchange dealing for future delivery ; while their 
trading, it was argued, did not constitute " exchange dealing." 
They were not organized as an exchange, there was no official 
determination of prices, and no use was made of the trade rules 
of the Produce Exchange. In fact, the printed contract forms 
adopted by the new organization contained the express declara- 
tion that the established usages of the grain trade were not 
there in force. All business was done under the general com- 
mercial law governing delivery on contracts. The established 
methods of settlement and clearing and other similar conven- 
iences were given up, and the business reverted to the methods 
employed before a long period of speculation had perfected the 
market machinery. The object of this action was, of course, 
to avoid the prohibition as it was worded in the act. 

Under these conditions business went merrily on. There 
had been stagnation and uncertainty at the close of the year, 
but, the Rubicon once crossed, courage somewhat revived. 
The press reporters were present to secure the (non-official) 
quotations for publication, and for some months business was 
carried on much as before. Grain was still bought and sold 
for future delivery, and the short sale was as common as ever. 
Yet some influence of the act was felt. In the first place, the 
cruder methods of business were naturally a check to expan- 
sion, while the uncertain nature of the whole proceeding kept 
outsiders from coming into the market as freely as before. 
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The falling off in the amount of trade, however, was not 
greater than might occur through other causes during dull 
times. 

In the meantime the first excitement quieted down, and a more 
moderate discussion was carried on in the press and by pam- 
phlets as to the legality of the business of the Fairy Palace. 
There was apparently ample ground for difference of opinion. 
The question turned upon the definition of an "exchange." 
If the association of the Fairy Palace was not an exchange, 
its business did not fall within the prohibiting clause. Any 
definition of the word exchange was purposely omitted from 
the act, a fact that was at once recognized as furnishing 
plentiful material for a legal contest. 1 In any case the ques- 
tion was a purely legal one. That from the standpoint of 
economics the association constituted a grain exchange, was 
beyond question. But under German law an exchange had 
been supposed to exist under the approval and the control of 
the government, to have a semi-public nature and to perform 
a public function in providing an official determination and 
quotation of prices. 

Under these uncertain conditions the government remained 
inactive. The Agrarian press grew increasingly bitter in its 
criticism of the government's unwillingness to enforce the 
law, and the opposition press delighted in goading them. In 
the Prussian" Landtag the matter came to discussion several 
times, and the Minister of Trade was attacked equally by the 
two factions — by the Liberals for the surrender of the govern- 
ment to the Agrarians in the first instance, and by the Agra- 
rians for the minister's failure to "enforce the law" and 
suppress the new organization. It was roundly asserted by the 
Agrarians that, if the new organization were continued, the law 
would prove a farce. In March the government commissioner 
on the Berlin Exchange advised the government that the Fairy 
Palace association was an exchange, but it was not till May 

1 For reasons not very easy to understand, the definition of " exchange trad- 
ing" given in section 48 was not regarded as of importance in deciding the 
question at issue. 
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that the government moved. In reply to an interpellation 
by the Agrarians, the Minister of Trade (von Brefeld) had 
expressed the uncertainty of the government on the point 
involved, and had finally announced his intention of taking 
such steps as would bring it into the courts for decision. 
Accordingly, May 11 the grain dealers were notified that, as 
the government deemed their organization an exchange, they 
were required by the act of 1896 to send in a set of regula- 
tions for the approval of the minister. This the grain dealers 
of course refused to do. Accordingly, June 11 the police 
authorities called upon them to give up at once their meetings 
in the Fairy Palace, on penalty of being put out by force. 
This at once put a stop to all trading. At last the full force 
of the law seemed about to be felt. 1 All speculation in grain 
for the moment ceased. What was to be the outcome ? 

The immediate results were probably not so startling as had 
been anticipated. In the first place, the Agrarians quickly 
found a new bugbear. It would be interesting to know what 
were the feelings of the Minister of Trade toward these gen- 
tlemen when, only two weeks after the closing of the Fairy 
Palace, he was again interpellated (June 25) regarding his 
failure to carry out the provisions of the act. The complaint 
this time was regarding the so-called Early Exchange (Friik- 
borse). This organization consisted of numerous small dealers 
who met regularly before the opening of the exchange, in a 

1 The later history of the police order closing the Fairy Palace is interesting. 
The Free Association entered complaint against the police authorities and the 
matter came before the administrative court (Bezirksausschuss) for adjudication. 
The arguments were such as suggested above. On November 20, 1897, the court 
gave its decision, to the effect that the Free Association did not constitute an ex- 
change, and revoked the police order of May. The decision was based partly on 
technicalities of administrative law, partly on economic considerations. It is 
sufficient to note that great weight was given to the fact that no official quota- 
tion of prices had occurred under the Free Association and that the published 
prices had not been absolutely trustworthy. Thus again the official price-list was 
emphasized as an important element in the legal conception of an exchange. 
The court further decided that, even if the Free Association had been an 
exchange, the police had no authority to close it. An appeal has been taken 
to the higher court (Oberverwaltungsgericht), and its decision is awaited with 
great interest. The grain dealers, however, have not yet seen fit to reestablish 
their former market. 
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special room of the exchange building, for cash transactions in 
many kinds of produce. Being chiefly devoted to small deal- 
ings on a cash basis, it offered no parallel to the " curb-trad- 
ing" in Chicago, which takes place before exchange hours. 
It was claimed, however, that the grain dealers had now come 
into this market and were using it for speculation. The min- 
ister explained the real nature of the market and declined to 
satisfy the Agrarian demands by suppressing it as an exchange. 
The incident is of importance only as showing the temper of 
the Agrarians, and because they have since repeatedly held up 
the Friihborse as a proof of the half-hearted way in which the 
law has been enforced. As to the facts in the case, though 
some speculative trading may now take place in this market, it 
is of a "professional" nature and of little economic impor- 
tance. The organization fulfils none of the functions of an 
exchange. 

With the cessation of speculation, the grain business did 
not cease. Crops are grown and are consumed, whatever the 
particular machinery of the market. But the grain business 
entered upon a new phase, owing to the lack of a central quota- 
tion of prices. The exchange had furnished a market in which 
prices for all periods of delivery were fixed, and the local 
markets throughout Germany had naturally followed the cen- 
tral market in complete dependence. The exchange traders 
had loudly maintained that the abolishment of the central 
market would disorganize trade and make all grain business 
uncertain, because of diverse and fluctuating prices. The 
Agrarians had replied that they wished to make the local 
markets independent of Berlin speculation and so to fix prices 
according to " actual " conditions of supply and demand. 
They certainly accomplished their purpose, so far as destroy- 
ing the predominance of the Berlin market was concerned. 
With the closing of the Fairy Palace the grain trade was 
deprived of all daily quotations that were of value for the 
whole country. The inconvenience of such a condition to the 
trading class is evident. The farmers themselves, moreover, 
soon felt the inconvenience. As the new crops began to 
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come into the market, they were left to their own judgment 
regarding prices. There was no longer a daily exchange 
price by which to check all offers. The local higgling of pro- 
ducer and trader had full play. The course of events since 
then has been largely a series of efforts to replace the quo- 
tations of the speculative market by central quotations of 
another sort. In some cases local trade bodies, in other cases 
the local governments, have taken the initiative. Several flour 
exchanges (Mehlborseti) have been organized in order to secure 
the publication of regular quotations. Similar action has 
been taken by two or three bakers' associations. The most 
important local price-lists published have been those of the 
local boards of agriculture (Landwirthsckaftskammern) in dif- 
ferent districts of Prussia. 1 The crying need, however, has 
been that of a central price-list to serve as a guide to the 
whole country. It has even been advocated in all serious- 
ness that the government should establish a bureau to collect 
local quotations from all quarters and, on the basis of these, 
periodically to fix arbitrary central prices. The uselessness 
of such a policy is apparent. 

A central bureau of the boards of agriculture was, however, 
finally established during the autumn of 1897 — not, to be 
sure, to fix prices arbitrarily, but to collect and publish uni- 
formly the prices registered in actual transactions at many 
points. The bureau issues, accordingly, a price-list of three 
parts. First are given numberless quotations of local " spot " 
transactions over the whole kingdom. This formidable array 
of figures is of little value. The prices in each place are 
determined by local conditions, fluctuate in arbitrary fashion 
and indicate nothing to outsiders. They vary according to 
differences in quality (which are many) and according to the 
special terms of delivery in each contract. The second set of 
figures consists of prices at a few important markets — Berlin, 
Stettin, Danzig and others. These are quotations of actual 
sales and of definitely fixed qualities, and are meant in 
some way to supply the place of the earlier exchange quota- 
1 The Polizei-Praesidium of Brandenburg also issues a price-list. 
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tions. For this purpose they are utterly inadequate. Prices, 
to be of more than local importance, must represent more than 
local conditions. In the prices of the speculative market all 
the changing conditions of demand and supply throughout the 
world are registered. It is the mistake of the Agrarians, and 
apparently also of the government, to imagine that they can 
abolish the exchange and yet maintain such quotations. A 
demand has been made by the Agrarian press and by boards 
of agriculture for the establishment of a large " spot " market 
in Berlin, and the government has declared its intention 1 to 
do all in its power to secure such an organization. But mar- 
kets are not made by governmental decrees, nor can a mere 
traders' market have the influence of an exchange. Without 
speculation Berlin prices depend primarily on the conditions 
at that point alone and furnish no such guidance for other 
places as do prices determined by world conditions. Berlin 
prices now are only prices at which transactions have been 
made. They were formerly prices at which sales might be 
made. That is, the farmer or trader in the country was 
formerly sure of a market at the quoted price. He had only 
to telegraph his broker and the thing was done. The differ- 
ence between these two kinds of prices can scarcely be 
exaggerated. 

The third set of prices published by the central bureau con- 
sists of foreign prices. This list can be of only slight impor- 
tance to the average producer. It is significant, however, of 
an important effect of the prohibition of future trading, namely, 
the increased importance to the grain trade of the foreign 
markets. Formerly the foreign influence acted directly on 
the Berlin Exchange, which set the price for the whole country. 
Besides the more careful observation of foreign prices, much 
German trade has now gone directly to foreign exchanges. 
In the first place, professional speculators, shut out at Berlin, 
transferred their operations, to a considerable extent, to Am- 
sterdam and Budapest — and even, it is asserted, to Chicago. 
These dealings can be carried on by telegraph from Berlin ; 
1 Von Brefeld, in the Landtag, January 25, 1898. 
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the foreign brokers, however, get the commissions. In the 
next place, the large "hedging" transactions of grain dealers 
are now placed on foreign exchanges. Grain dealers every- 
where now insure the greater part of their purchases by 
counter transactions on a speculative board. It was predicted 
that the new act would interfere with this process ; but it may 
be said of the prohibition of futures, as it has been shrewdly 
said of the prohibition of the liquor traffic, that its success in 
one state is possible only through its non-existence in some 
neighboring state. The effect of this prohibition on the German 
grain trade would be far more disastrous were it not for the 
exchanges of Holland and Hungary. It is probable, however, 
that traders insure less regularly than when the Berlin market 
existed : that is, in many cases they carry their own risks. 
The margin between the buying price and the market 
price is, of course, widened to meet this risk. Under these 
conditions the advantages are all with the big grain houses. 
The small dealer finds his position precarious. It is asserted, 
and the statement is a priori reasonable, that the disturbed 
conditions make both dealers and millers more cautious in buy- 
ing, and that this caution reacts to the disadvantage of the 
producer. 

A very interesting question is that as to the general effect 
of a suppression of short selling on prices. The cry of the 
anti-optionist in all countries is that short selling is the chief 
cause of low prices. It was thought in some quarters that the 
German act would furnish a test of this theory, but unfortu- 
nately little light has been shed on the question. The pro- 
hibition of futures came at a time of rising prices throughout 
the world, but, in view of the activity of all exchanges 
outside of Germany, this rise can in no way be attributed 
to German legislation. The Liberal press in Berlin repeatedly 
declares that German prices have lagged far hehind prices 
in foreign markets, and attributes this to the absence of the 
speculative demand at home. The Agrarians, however, main- 
tain that German prices are always lower than foreign prices, 
but that the difference is less now than under the old system. 
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In view of the great differences in grades of grain in the dif- 
ferent markets, a difference exaggerated by the present condi- 
tions in Germany, any comparison of home and foreign prices 
is likely to prove misleading. It would be unwise to draw any 
general conclusions as to the relation between short selling and 
prices. 

The existing conditions are satisfactory to neither side in the 
dispute. Several efforts have, therefore, been made toward a 
reconciliation. On July 10 there was a conference of rep- 
resentatives of the grain dealers, of the Merchant Corporation 
of Berlin and of the Brandenburg Board of Agriculture. 
Neither side was willing to make any concession. Again in 
November the Minister of Trade called a conference, in which, 
however, the grain dealers refused to participate. At this con- 
ference none of the Agrarians expressed a desire to have the 
act repealed, though there was criticism enough of the exist- 
ing situation. As beneficial results of the act they claim that 
grain gambling by outsiders has diminished, that increased 
importance has been given to local " spot " markets and that 
prices are determined by local supply and demand, rather than 
by speculation. Their approval of the last feature, however, 
seems largely theoretical ; for every attempt is being made to 
secure quotations of a more general value than those of the 
local markets. The Agrarians, in fact, while not satisfied, are 
not able (or willing) to trace any of their trouble to the provi- 
sions of the law. Their ire, then, is directed to what they deem 
the half-hearted action of the government. 

In the first place, they complain that a more reliable deter- 
mination of prices has not been introduced, and demand a com- 
pulsory declaration to some authorized body of every sale of 
grain, stating in each case the quality, conditions of transfer 
and price. One can hardly believe that the government will 
listen to a demand so antagonistic to private rights and so 
impossible of enforcement. Compulsory declaration (Declara- 
tionszwang) is, however, the slogan of the Agrarians in the 
press and in parliament ; and one of their leaders, von Ploetz, has 
confidently predicted (in the Landtag, February 25, 1898) a 
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majority for such a measure in the Reichstag. Their other chief 
demand is the suppression of such speculation as still continues. 
Reference has already been made to the charges against the 
Early Exchange in this regard, but a word should be said of a 
new development in the same direction. At the time of the 
closing of the Fairy Palace it was declared that, if the dealers 
were not to be permitted to meet for their trading, they would 
still carry it on "from office to office," by the use of the tele- 
phone or otherwise. Under such a method anything approach- 
ing the free speculation of the open board would be impossible. 
But an ingenious scheme was devised. An unoccupied hospital 
was secured, and there the dealers established offices in the 
adjoining booths. In this close proximity, and with a constant 
running about in the corridors, they are able to carry on a con- 
siderable trade, and yet claim to be dealing, not on any board, 
but in their private offices. This seems to add the only ele- 
ment necessary to give to the whole proceeding the air of opera 
bouffe. This establishment arose in the early fall (1897), before 
the decision of the court was given regarding the closing of the 
Fairy Palace. If that decision is sustained on the appeal, this 
trading " from office to office " will be unnecessary. In the 
meantime it serves as a convenient point of attack for the dis- 
appointed Agrarians. The government, however, declines to 
take any action in the matter till the final decision of the court 
fixes the legal position of such bodies. As a matter of fact, 
the establishment in question affords opportunity for the pro- 
fessional speculators to continue their business only on a small 
scale. It is far from supplying the place of an exchange or 
of the former assembly at the Fairy Palace. It has no con- 
trolling influence over prices and is of little importance in the 
real grain trade of the country. If, however, the appellate court 
decides in favor of the grain dealers, it may prove the starting 
point for the reestablishment of the speculative market. 1 

1 For lack of space it is impossible to discuss here the effect of the Exchange 
Act on the trade in other kinds of produce than grain and flour. The restric- 
tions of the act, though not extending to a prohibition of futures, seem neverthe- 
less to have cut into speculative dealings in coffee, sugar and cotton, and thus 
also into trade in the " actual commodity." It is well known that the establish- 
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III. Effect of the Act on the Stock Exchange. 

Registration. — Before entering upon a discussion of the 
provisions of the act relating more specifically to the Stock 
Exchange, it may be well to consider the fate of the so-called 
"exchange register." The commission of inquiry, in its 
report of 1893, advocated the public registration of all persons 
dealing in futures on the Produce Exchange. The main object 
of this provision was to check speculation among the vast body 
of ill-equipped outsiders, who, for the most part, speculate 
secretly, and would be very unwilling to have their neighbors 
and those with whom they have business relations know of 
their operations. It was thought that publicity would keep a 
majority of this element out of the market. A small registra- 
tion fee was recommended, both as an additional deterrent 
and, at the same time, as a possible source of revenue. The 
commission, for various reasons, thought such a register should 
apply only to dealers in produce, but the Reickstag went 
farther and provided a register for both the Produce Exchange 
and the Stock Exchange. Registration was not made obligatory, 
but it was enacted that a future contract between parties either 
of whom was not registered should not be valid or enforceable 
at law. It was further provided that, in the case of contracts 
between registered parties, neither party in default could plead 
an agreement of non-delivery in a defense of wager. 1 

At the last moment, after the provisions for registration had 
been agreed upon, the clause prohibiting all futures in grain 
was added to the act. Hence, in Berlin, the great grain mar- 

ment of future trading in Havre in 1881 greatly increased the coffee business of 
that port at the expense of Hamburg. The latter city regained its position only 
by establishing a future trading system also. Now the report of the Hamburg 
produce clearing house (Waarcnliquidationskasse) for 1897 asserts that in the first 
year of the new act both the real and the speculative coffee trade of Havre have 
greatly increased in proportion to that of Hamburg. The sugar trade is said to 
have suffered yet more. 

1 This clause was meant to simplify the legal status of contracts for future 
delivery in regard to the question of wager ; but, if the considerable body of legal 
discussion over the exact meaning of this clause is any indication, the desired end 
can hardly be said to have been reached. 
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ket, the register for produce dealers was a complete dead letter. 
No one would register himself as carrying on an unlawful busi- 
ness. In Hamburg, the centre for transactions in coffee and 
sugar, — commodities in which future trading is allowed, — the 
result was slightly different. The Produce Clearing House 
refused to deal with persons not registered; and, accordingly, 
ninety-two firms, including the leading houses, registered. The 
advocates of the register, however, had meant to have it reach 
the large body of outsiders; the registration of commission 
houses was not regarded as of any importance. But the out- 
side public in Hamburg did not register at all. The Berlin 
Stock Exchange register proved a like fiasco. In the first year 
only sixty names were enrolled, and of these nineteen were 
not registered again (in November, 1 897) for the second year. 
Only one name on the list was that of a private individual. 1 

The supporters of the idea of an exchange register — and they 
were many — were altogether at fault in attaching decisive 
importance to the legal validity of contracts in such a body as 
a stock exchange. What they failed to see was that fidelity 
in meeting engagements there is neither a matter of law nor 
even, as the brokers claimed, one of honor. It is a question 
of survival. Business cannot continue without it ; hence the 
slightest deviation finds prompt punishment from the exchange 
itself. In this regard an incident of the Hamburg Exchange 
is worth noting. In July, 1897, a produce dealer, having lost 
on a transaction, refused to make good the contract, on the 
ground that he was not registered and that therefore the con- 
tract was not binding. This was an isolated instance of what 
the framers of the law expected to prove common in case of 
non-registration. But the law had also instituted an elaborate 
Court of Honor to act in matters of interest to the exchange. 

1 Some hard feeling was caused by the decision of the leading banks (those 
constituting the so-called Stempel-Vereiri) to register. The great majority of the 
brokers were strongly opposed to any concession to the vexatious rule and felt 
bjtter at the action of the banks. These, however, argued that the interests of 
their customers were too important to permit of any risks ; a desire was mani- 
fested also to convince the government that the haute banque was in all ways law 
abiding. 
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That body promptly met and expelled the offending member 
for dishonorable conduct. The episode has its amusing side, 
in that one article of the statute created a body which is 
evidently destined to make another article inoperative. 1 

Membership. — To the American observer the most interest- 
ing feature of the exchange organization in Germany is the 
combination of the elaborate external control described above 
with a comparatively open membership. The question of the 
regulation of membership has figured prominently in the dis- 
cussion over reform. The new act, however, makes few 
changes in existing conditions. It leaves the regulation of 
admission to the rules of the particular exchange, specifying, 
however, certain classes to be excluded from admission in any 
case. The excluded classes are women, bankrupts and 
offenders at law. 2 This restriction can hardly be called 
onerous. The rules of the Hamburg Exchange grant admis- 
sion to "every respectable person of the male sex." Any 
stranger may go to the exchange and make such trades as his 
cash or credit permits. It is the great meeting-place of dealers 
in all sorts of commodities — of brokers, bankers, shipowners, 
underwriters and many others. An exporter receiving an 
order for a cargo of mixed goods for the Far East can contract 
for his various goods and for his ship, insure his cargo and 
sell his bills — all on the same exchange. 8 

1 For an account of the Court of Honor and its functions, see the article by 
Dr. Loeb cited above, p. 286, note. 

2 To be exact, the third class consists of those who have lost their honorary 
civil rights (ehrliche Biirgcrrechte). This occurs only through one's conviction 
of some offense punishable by imprisonment, and not even in all such cases. 
Furthermore, these rights are generally lost only for a specified time, after which 
the offender may again be eligible for admission to the exchange. 

8 Evidently the Hamburg Exchange is something more than an exchange in 
the strict sense of the word. This openness to all business, however, has not 
proved compatible with a large speculative trade ; and in recent years various 
associations have been formed of the dealers especially interested in coffee or 
sugar or cotton or some other commodity. These associations hold separate 
meetings, where all dealings in futures take place, and outsiders can trade only 
through members of the association. Though admission to these associations is 
comparatively easy, they are a distinct beginning toward special exchanges with 
limited membership, similar to the American type. 
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In Berlin admission to the exchange (including the right to 
transact business) is not entirely unrestricted, as in Hamburg, 
but still is very free. Not to enter into detail, it may be said 
that all members of the Merchant Corporation have a right to 
entrance cards without any payment, and that any other busi- 
ness man of standing can receive a card on complying with 
certain formalities and paying a nominal fee. 1 Moreover, 
clerks in the employ of any person entitled to membership 
receive cards at the request of the employer, but cannot trade 
on their own account. 

During the discussion of reform measures, before the pas- 
sage of the act, it was proposed in some quarters to elevate the 
general character of German exchanges by restricting the mem- 
bership. The proposal, however, met great opposition, as tend- 
ing to favor the wealthy firms at the expense of the small 
brokers and to increase the influence of the " money power." 

Official Quotations. — Much greater attention is paid on the 
Continent than in the United States to the question of an 
official quotation of prices. It has already been pointed out 
that an official determination of prices apparently forms a 
necessary part in the legal conception of an exchange. That 
the enormous transactions of the Chicago Board of Trade, for 
example, should be carried on with no authoritative regulation 
of the price-list, seems inexplicable to one accustomed only to 
the usages of German exchanges. There are, however, some 
advantages in the German method ; and the control of quota- 
tions is perhaps especially important where the practice of the 
broker acting as a principal toward his customer is highly 
developed. This practice will be explained in another place. 

It is unnecessary to describe in detail the method of deter- 
mining and quoting prices. 2 The method formerly differed 

1 Compare this with the price of a "seat " on the New York Stock Exchange, 
ranging from $18,000 to $30,000. 

2 In the case of cash dealings on the Berlin Stock Exchange there is an official 
determination of prices, which is something very different from a mere registration 
of sales in open market. For this interesting process, see Loeb, in the Jahrbiicher 
fiir NationalokonomU u. Statistik, 3d ser., Bd. xi ; also references in the note at 
the end of the present article. 
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somewhat on the different exchanges. As a rule, however, 
the control of prices was in fhe hands of a special class of 
brokers. These were the "sworn brokers," a survival of the 
time when all brokers were public officials under oath. The 
regulation of prices had been regarded as so distinctly a func- 
tion of the broker class that, when the new class of "free 
brokers " began to increase in importance, this regulation was 
still reserved to the " sworn brokers." The new act nominally 
puts an end to the existence of the " sworn broker," but at once 
reinstates him under a new name as a "quotation broker" 
(Kurstnakler). The members of this new class are officially 
appointed and are under oath. 

The official price-list is controlled nominally by a committee 
appointed by the directors of the exchange, but actually by 
the quotation brokers. In making up the prices these brokers 
are obliged to consider only the contracts they make them- 
selves. Other transactions may be considered at the discre- 
tion of the governing board. The quotation brokers are 
divided into groups, each concerned with certain specified 
securities, and no one of them can buy or sell securities out- 
side of his specialities. 1 

Under any conditions, it might seem an imperfect method 
to leave the official price-list to be made up from transactions 
which may represent only a fraction of the total dealings in a 
given security; for the quotation brokers are not likely to 
secure a preponderating share of the trade in competition with 
the private brokers. But, to make matters worse, the new act 
itself, while establishing the class of quotation brokers in such 
an elaborate fashion, greatly interferes with the fulfilment of 
their function. This is one of its several similar inconsisten- 
cies. The act has increased in decided measure the volume of 
business done outside the exchanges, transfers being made in 
the banks themselves; and this has been partly at the expense 
of the quotation brokers. The more their business dwindles, 

1 It should be said that an official quotation is not obligatory. A security 
may be dealt in without being admitted to the official list. This, however, occurs 
rarely in the case of important securities. 
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however, the less adequate it is as a basis for the determi- 
nation of official prices. This consideration introduces the 
broader question of the relations of the banks to the exchange 
and to their customers. 

Banks and Exchanges. — The great banking institutions in 
Germany stand in closer relation to the Stock Exchange than 
do banks in this country. This is largely due to their com- 
posite nature. A Berlin bank of the first rank, besides doing 
a regular deposit and discount business, deals " on 'change " 
on commission for a large body of clients, buys and sells great 
quantities of securities on its own account, underwrites and 
floats new issues, reorganizes old companies and promotes new 
ones, and may even buy up a company and carry on its busi- 
ness. It engages in every field of financial activity. A very 
large part of the commission business in the case of securities 
is in the hands of institutions of this nature. Consequently, 
the " stock brokers," the firms doing merely a commission 
business " on 'change," play no such important r6le in Berlin 
as in New York. They are overshadowed by the banks. 

According to German law, the broker has in many cases the 
right to act as principal. Article 376 of the Commercial Code 
reads : 

In case of a commission for the purchase or sale of commodities, 
bills and securities that have a market or exchange price, the agent 
is authorized, when the principal has not otherwise ordered, himself 
to deliver as seller the goods which he was ordered to buy, or him- 
self to take over as purchaser the goods which he was ordered to 
sell. 

This right of entering into the transaction as principal (Selbst- 
eintrittsrecht) in no way alters the agent's claim to commis- 
sions and costs. As an offset to such privileges, the agent 
(under the Code) had only to show that his price was the 
market price at the moment of sale. The chances for unfair 
treatment of the client under these conditions are obvious. 
In case the bank or broker already held the securities, the 
highest price for the day could be regularly charged. In case 
he bought in the open market and the price rose during the 
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day, he could claim that the original purchase was for his own 
account, and then turn the securities over to his client at the 
higher price, making the amount of the difference (the so-called 
Schnitt) in addition to his commissions. Whatever the exact 
method adopted, the broker could evidently secure for himself 
all the advantages of fluctuations within the given time. 

The new act attempts to make such action impossible. It 
does not change much the wording of the Code, but adds 
certain restrictions to it. The clause above quoted remains 
the same, except that in the case of securities the broker can 
act as principal only when there is an officially determined price 
for the security in question. The provision that the price 
should be the market price at the time of the transaction 
is supplemented by a clause fixing this time as the moment 
when the notice of the transaction is sent to the principal. 
By fixing an exact moment as the time of the transaction, a 
definite price is established at which the transfer must be 
made, and a choice from all the prices of the day is no longer 
allowed the broker. In case of delay in giving notice, no 
price higher than the closing price may be charged ; and, where 
the order specifies the price of a particular moment (opening 
price, closing price, etc.), the transfer must be made at that 
price. A provision of great theoretical importance is that, in 
case to carry out the order a transaction is entered into with a 
third party, the client shall be charged no price higher than 
that of the transaction in question. If, then, the client's secu- 
rities are purchased in open market, the broker cannot take 
advantage of a later change in price. Furthermore, where 
formerly, in absence of special notice, the assumption was that 
the agent was acting as principal, it is now provided that, 
unless the agent distinctly declares himself as the purchaser 
or seller, he is assumed by law to have made the transaction 
with a third party. 

Closely connected with these provisions is the act of July 5, 
1 896, regulating the matter of securities deposited by customers. 
Formerly securities bought on margin and carried by the 
broker might be turned into the latter's general holdings and 
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used by him to enlarge his own transactions. The customer 
had only (in practice) a general demand claim against his 
broker for a given quantity of the given securities. In this way 
it was possible for a broker on receiving a purchasing order to 
pretend to purchase, collect a carrying charge for securities 
which he did not hold and use the " margins " of the customer 
for speculative purposes of his own. Certain cases of gross 
misuse of deposited securities seemed to make legislation 
imperative. The act of July 5 requires that securities held 
in trust shall be kept in distinct parcels, marked with the name 
of the owner and used only on the owner's order. 

This act and the provisions of the Exchange Act just con- 
sidered were apparently wise measures for the control of 
unquestioned abuses. It is doubtful, however, whether the 
new legislation will have effects of great importance. In the 
first place, unscrupulous brokers can defy the law with little 
fear of detection. The provisions that control the broker in 
acting as principal will make his operations less easy, by fixing 
a definite price for his transaction with the customer ; and, if 
there were only one customer to consider, the chances of fraud 
would be slight. The broker, however, is carrying out numer- 
ous orders at the same time, both selling and purchasing 
orders. To prove that any particular transaction on the 
exchange was in pursuance of any particular order is impos- 
sible ; hence the price paid the third party cannot control the 
transaction. In the same way, if notice is sent the customer 
before the close of business, it is impossible to show just what 
was the price at the moment of notice, which by law is the price 
to be charged. With the ceaseless variations of the market, 
the exact time of any quotation is hard to determine. So in 
various ways an unscrupulous broker still has opportunity to 
speculate at the risk of his clients. It is too early to say what 
the actual result of the new legislation will be. It is stated by 
some persons well qualified to judge that the restrictions of the 
law have been sufficient to stop the practice of making a Schnitt. 
If this is so, there is no certainty that the practice will not be 
renewed as soon as the first fear of the law wears off. 
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If we turn, in the next place, to the commission business of 
the large and honorable institutions, we find little change 
brought about by the new regulations, save perhaps a vexa- 
tious increase in book-keeping. The regulations were in the 
main already followed by them in practice. In many cases 
the securities of customers were kept separately and used 
only in the owner's transactions. So, too, the banks, when 
acting as principals toward their clients, completed the trans- 
actions at a fair market price, without attempting to make 
" the turn of the market " at the client's cost. Such action 
was never regarded as honest by the best institutions. Never- 
theless, the provisions of the law are evaded so far as possible, 
to insure against any possible contests with clients ; and thus 
the fair dealing of the banks depends not at all on the law, 
but solely on their own integrity. The act regarding deposited 
securities forbids any waiver of its provisions, except by special 
agreement in the case of each separate deposit. Consequently, 
the banks have inserted in all blank forms of contract the 
printed proviso that the provisions of the act are waived for 
that contract. By this simple change in the printed blanks 
the act of July 5 has been made a dead letter. In the same 
way the clause establishing a presumption that a commission 
order has been carried out by contract with a third party, 
unless notice to the contrary is given in advance, is made 
inoperative. The clause cannot, under the law, be directly 
waived, but the same thing is accomplished by a general state- 
ment from the bank to all customers that it in every case ful- 
fils the order by acting as principal. This is made one of the 
trade rules (Gesclidftsbedingungen) that every client must 
accept. In this way, so far as the legal nature of the trans- 
actions is concerned, every " commission order " is nothing but 
a contract of purchase or sale between the customer and the 
bank, both acting as principals. At law there is no " commis- 
sion " about the business at all. There is, then, no longer any 
force to the provision regarding the price paid in the trans- 
action with a third party, which was to control the price as 
between broker and client. The counter transactions made 
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by the bank on the exchange are entirely distinct transactions, 
though of course determined in their amount and nature by 
their dealings (as principals) with their clients. 

The final result is a curious one. The large banks receive 
large orders for the purchase and sale of securities, carry them 
out by themselves, selling to and buying from their customers 
at the market price, and in most cases make counter trans- 
actions on the exchange. This puts them into almost the 
same class as the London jobbers, and enables them to make 
a distinct jobbing profit. At the same time they pose as 
commission houses, and charge their customers with regular 
brokers' commissions and the "usual costs," such as interest 
and the stamp tax. If a customer puts in a buying order 
for the next " account," the bank, if it happens to own the 
securities, may transfer them to the customer, charge him 
with commission and "costs," charge him further for carrying 
the securities and buy back the securities (perhaps at a profit) 
when he wishes to sell, again charging him with commission. 

A very interesting result of these practices is the develop- 
ment of the banks as independent markets for securities. 
With the great number of their customers in this field, they 
naturally receive very many buying orders and selling orders 
that exactly correspond. By acting as principal in every case 
the bank can offset all such orders without dealing on the 
exchange at all. Further, the bank is probably an under- 
writer of several new issues and prepared to furnish these to 
all buyers. It can also use its own large holdings of securities, 
in temporarily meeting buying orders for which there are no 
corresponding selling orders, or in the opposite case can add 
to its holdings without inconvenience. In this way an increas- 
ing volume of business is being done outside the exchange, 
and this is greatly stimulated by the restrictions the new legis- 
lation puts on exchange trading. The exchange in so far 
declines in importance, and the large banks through whom all 
this business goes become increasingly influential. The banks 
still have counter transactions of great extent to make in open 
market ; but these, though determined by the orders received 
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from customers, are also influenced by the operations of the 
banks themselves. The market becomes increasingly a 
bankers' market, and the influence of a large part of the out- 
side public is felt only indirectly through them. The mean- 
ing of the reference above made to the small transactions that 
serve as a basis for the official quotations is now clearer. As 
the banks do not employ brokers to any great extent, their 
large transactions are perhaps not directly considered in mak- 
ing up the prices. The quotation brokers (and all private 
brokers, for that matter) complain bitterly of the falling off in 
their own business, due to the large transfers which the banks 
make in themselves (in sick). 

Admission of Securities. — Closely connected with the ques- 
tions involved in the above condition of affairs are the pro- 
visions of the new act regarding the admission of securities to 
exchange trading. These provisions are devised for the better 
protection of the public against unsound securities, with which 
the market is being constantly flooded. The first innovation is 
the provision prescribing for each exchange a commission on 
listings, one half of which shall consist of members not entered 
in the Stock Exchange register. The object in view was to 
have half the members of the commission unconnected with 
dealings in securities, and hence (presumably) more disinter- 
ested. Since the exchange register, however, has proved a farce, 
this object is not attained under the wording of the statute. It 
is the duty of this commission to demand from applicants for 
listing the information necessary to an intelligent opinion on 
the investment, and to see that the facts are put at the disposal 
of the public. The commission is not supposed in any way to 
affirm the soundness of an undertaking by granting it a place 
on the list, but merely to secure an honest statement of con- 
ditions from which the investor may form his own judgment. 
The policy here involved has been the subject of much discus- 
sion since it was first taken up by the commission of 1893. 
Certain extremists advocated a government commission that 
should pass judgment on the desirability of investments offered 
to the public. It is not difficult to see the evils that would 
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result from any such official recommendation. The action of 
even such a commission as is now provided is likely at times 
to prove misleading to the public. 

The act provides for the issue of a prospectus by every 
applicant for listing, the character of which has been prescribed 
in minute detail by the Bundesrat in its order of December 11, 
1896. A prospectus, as now issued, is a formidable document 
and fills a large amount of newspaper space. The public has, 
however, never been accustomed to pay much attention to such 
statements ; and it is to be feared that the formidable dimen- 
sions of a prospectus under the new requirements will dis- 
courage independent investigation, and will merely confirm the 
natural tendency of the outsiders to "follow their leader." 

The protection of the public was further considered in 
increasing the responsibility of any house putting new securities 
on the market. Formerly the responsibility fell chiefly on the 
promoters who framed the prospectus. Now, in case of false 
statements or a suppression of facts, either purposely or 
through gross negligence, the underwriters who float the issue 
are jointly liable with the original promoters. In case of a 
fall in the price of the security (such fraud or negligence being 
proved), an action may be maintained against either party to 
recover the difference between the existing price and the price 
of the plaintiff's purchase or that at which the issue was first 
put on the market. 

It is too early to tell what the results of these efforts at 
reform will be, but there is reason to hope that they will prove 
of real value. Though in some respects they impose vexatious 
requirements to little purpose, on the whole they constitute a 
distinct step in the right direction, and have received the 
support of not a few of those who strongly opposed the act as 
a whole. 1 The Liberal press is not prone to criticise the 
government for undue leniency in enforcing any part of the 
law ; but the action of the Prussian government in exempting 

1 At a conference of the various committees on listing (Zulassungsstelleri) held 
in Berlin in November, 1897, it seemed to be the general opinion that the con- 
tents of a prospectus under the new law are too complicated and include too 
many unimportant details to serve their real purpose. 
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certain mortgage banks from the requirements regarding a 
prospectus (which under the act it is entitled to do) has called 
out severe criticism from this quarter. 1 

Another important clause in this part of the act provides that, 
in case of the transformation of an existing business into a stock 
company, its securities shall not be admitted to trading until 
it has been in business one year in its corporate form, and 
has made public a statement for the year. This provision 
also was framed with a view to the protection of the investor, 
though it is hard to see why the formation of a stock company 
to carry on an established business should be more dangerous 
than the formation of such a company to begin a new business. 
The first result of this clause was great activity in the forma- 
tion of new companies before the date at which it was to go 
into effect, July i, 1896. In the first half of 1896 a large 
number of industrial concerns were changed into stock com- 
panies and their securities listed. Since then, in view of the 
new restrictions, the number has been small. It may be 
difficult for even an honest and solvent company to run its 
business a year without getting its securities on the market. 
As the restrictions of the law do not apply to an additional 
issue of a stock already listed, the tendency is for such concerns 
to become absorbed in existing companies, rather than maintain 
an independent existence. When an established house is 
changed into a stock company, it can turn its securities over to 
a company already in the field; and these securities may be met 
through an increased issue by the old company of stock which 
can be brought into the market at once. These arrangements 
are made largely through the banks, which more and more 
are finding a lucrative field in the development of industrial 
undertakings on a large scale and in the ceaseless amalga- 
mation of such companies. The restrictions of the Exchange 
Act have given an added impetus to industrial concentration, 
and not least in its influence has been the clause requiring a 
year's delay in the listing of the securities mentioned. 

A less important, but more striking, effect of this clause was 
1 See the Frankfurter Zeitung, February 18 and March 4, 1898. 
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the formation, before the act went into effect, of companies espe- 
cially designed to take over the securities of such concerns as 
came under its restrictions. In some cases these companies 
were confined to particular fields of enterprise, as "general 
electric " companies and the like. A more extreme type is 
illustrated by a Dresden corporation known as the Stock Com- 
pany for General Industrial Purposes (Aktiengesellschaft filr 
allgemeine Industrie). These companies increase their own 
stock, in proportion to the securities taken over by them, and 
put this stock on the market at once. In this respect they have 
some of the features of a trust. The new issues are not trust 
certificates, but they represent securities of separate companies, 
and form an object of speculation in their stead. 

Dealing for the Account. — Finally, we may consider the work- 
ings of the clause prohibiting all exchange dealing "for the 
account " in certain classes of securities. The results of this 
clause are none the less interesting for having been confidently 
anticipated by every one at all familiar with the nature of 
exchange transactions. Prior to the act, business on the German 
stock exchanges had been conducted according to London 
rather than New York methods. The difference is familiar. 
In New York "futures" are practically unknown on the Stock 
Exchange. Almost all transactions are for delivery on the day 
following the contract. Speculative buyers who are unwilling 
to take the securities over for cash provide for their being 
" carried " at a fixed carrying charge. Short sellers, conversely, 
borrow their stocks for the next day's delivery. In many cases, 
of course, this amounts to the same thing : that is, those who 
have bought and are not ready to take over the securities loan 
them to the short sellers for the deliveries which they are bound 
to make. Settlements and clearings occur daily, and loan con- 
tracts run indefinitely from day to day. In London, on the 
other hand, transactions are "for the account" — that is, for 
the fortnightly clearing. In Berlin the methods are the same, 
except that for most securities the account is at the end of the 
month. Transactions are said to be pro ultimo. These are 
distinctly time dealings. The Berlin operator may speculate 
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on the fluctuations of a month and wind up his transaction 
before the monthly settlement, in the same way in which the 
New York dealer can speculate on the ups and downs of a 
single day. Such contracts are like the " futures " of the 
Produce Exchange, except that the time of delivery is fixed for 
a specific day. 

Such being the conditions of business, the act forbids all 
" exchange dealing for the account " in the case of securities 
of mining and manufacturing undertakings, and in all cases 
where the total capital stock is less than 20,000,000 marks. 
The question of the need of speculative dealings in securities 
of a smaller total than this need not be raised at this point. 
This attempt to prohibit time dealings in industrial securities is 
a radical step. It rests upon the belief that speculation in such 
shares does not serve the same economic purpose as speculation 
in (say) public funds, and also upon certain experiences in the 
manipulation of these securities not unlike our own experiences 
with " industrials." To overcome the prohibition of the clause 
in question, two ways were open. In the first place, the ques- 
tion as to what constituted exchange dealing for future delivery 
was as indeterminate as in the case of grain ; and, following the 
lead of the grain dealers, " trading for the account " might have 
been arranged with a view to avoid its classification as exchange 
trading. This would have involved giving up the existing rules, 
the machinery of clearing and the official quotation of prices. 
But for the Stock Exchange a much easier way was open. 
Instead of avoiding exchange trading, it was far more convenient 
to avoid future trading. This was accordingly done, and a 
system of cash trading in the specified securities was substituted 
for the previous transactions " for the account." It was well 
understood before the act went into effect that a policy of this 
kind would be adopted. The report of the commission of 
inquiry some years before had emphasized the fact that specu- 
lation in securities does not depend upon the method of deal- 
ing for future delivery, and that the New York Exchange 
furnishes an example of speculation on an enormous scale 
without time dealings. Hence the commission had declared 
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impracticable the prohibition of time dealings in any class of 
securities. The Reichstag, however, was blind to such obvious 
facts. 

Before the act went into effect the brokers' companies 
(Maklerbanken) l and the leading banks had arranged a definite 
policy, and had sent to their customers printed regulations 
regarding the new form of trade in industrial securities. It 
was announced that customers might place orders for cash 
purchases or sales, and that the securities would be carried for 
the purchaser's account, or securities provided for him if he 
had none for delivery. All settlements were to be made at the 
end of the month. Of course interest charges for carrying have 
now to be reckoned into the account. It is worth noting that 
it is provided by many of the banks that, where there is an 
interest charge against the customers, it shall be one per cent 
above the prevailing bank rate ; and where the interest is in the 
customer's favor, it shall be one per cent below the bank rate. 

The new arrangement is evidently like the New York method 
in principle. It works, however, very differently in some 
respects. Since the banks fill every order by acting as prin- 
cipals, there is no necessity for such active borrowing of stocks 
and money as follows the close of each day's trading in New 
York. The customer who sells short, for example, is merely 
debited with the given amount of stock on the books of the 
bank. The bank, with its large body of customers, will gener- 
ally find such a sale offset on its books by a corresponding 
purchase. Such balances as remain, which the bank does not 
wish to carry itself, will determine its counter transactions on 
the exchange. 

Thus the provisions of the act that aimed at the suppression 
of speculation in an important class of securities have suc- 

1 The Maklerbanken are stock companies that enter into relation with free 
brokers and guarantee their contracts. A broker connected with such an organi- 
zation brings purchaser and seller together only through the medium of the 
Maklerbank. If he receives an order to buy, he at once fills the order by 
giving up the Maklerbank as seller, and only then does he secure a selling order, 
whereupon he gives up the Maklerbank in turn as buyer. The broker has the 
benefit of improved credit, and the Maklerbank makes its profit from a division of 
the commissions. 
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ceeded only in changing the form of that speculation. 1 Doubt- 
less in some cases the speculation has diminished, since as yet 
the public is not used to the new procedure. It also works to 
the disadvantage of the customer. How far any inconvenience 
will be felt in the future, it is too early to say ; but it may be 
confidently asserted that, if economic conditions demand an 
increase in the issues of " industrials," there is nothing in the 
present arrangement to check an active speculation in such 
securities. As it is, trust certificates do not come within the 
limitations of the law. A test case was made of the Dynamite 
Trust, which claimed to be not a " manufacturing company," 
but merely an organization for the ownership of securities of 
manufacturing companies. This claim was allowed by the 
governing board of the exchange in Berlin, and trading by the 
old method continued. 

The ultimate results of the Exchange Act cannot yet be 
determined, but its immediate results are sorry enough. It aimed 
to stop speculation in grain ; and in the effort to do so it has 
disorganized the grain trade, increased the risks of all dealers, 
deprived farmers of reliable central quotations, driven business 
to foreign exchanges, diminished the importance of Germany 
in the grain markets of the world and — last but not least — 
engendered bitterness and strife between different elements of 
society that may affect political issues for years to come. All 
this might have been worth while, if it had been accompanied 
by the suppression of the gambling propensities of any con- 
siderable proportion of the population. But of the former 
outside speculators on the Berlin Exchange, some have trans- 

1 It seems to be the general opinion in Germany that the substitution of cash 
dealings for time dealings will always bring about an increase in the width of 
price fluctuations. It is said that this has resulted in the present case. Loeb 
(in the Quarterly Journal of Economics, 1897, p. 423) gives as two reasons for this 
the smaller amount of the transactions and the absence of a strong short interest 
to maintain prices on a fall. This doubtless applies in the case of a cash business 
that is unfamiliar to the public and unperfected in its workings, as is the case in 
Berlin, but it is not inherent in the form of cash trading. The dealings of this 
nature in New York are enormous, and the shorts have the same steadying 
influence there as under a system of time dealings. 
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ferred their dealings to foreign markets, some find an oppor- 
tunity still open in the new hospital exchange, some have turned 
their attention to the Stock Exchange, while others doubtless 
find consolation in "playing" the state lottery or in other 
devices for the gratification of the gambling instinct. It would 
be unfair not to credit the law with some check on gaming 
transactions, but it would be unwarranted optimism to think 
that the partial suppression of merely one form of gambling 
can be very far-reaching in its moral results. 

When we turn to the Stock Exchange we find little reason to 
believe that the outside public has diminished its operations. 
Where speculation has been made difficult at one point, it has 
increased at another. The recently published bank reports for 
the year 1897 show a material gain over 1896 in the earnings 
of the large banks from commissions. Against this should be 
put a probable loss on the part of the smaller brokers. 

Looking at other provisions regarding the Stock Exchange, 
we find many harmless regulations and some desirable ones. 
Those, however, from which the most good was expected have 
shown themselves of little use. The exchange register is a 
farce, the prohibition of futures in industrial shares is com- 
pletely evaded, the regulation of the commission business is 
incapable of enforcement, and so on. The most important net 
result of it all is the way in which the whole scheme plays into 
the hands of the large banks. This fact is reiterated in every 
financial letter and every bank report. The provisions chiefly 
responsible for this have been described above. They only 
accentuate a movement already very marked, and one fraught 
with great advantage as well as with grave dangers. But it is 
a strange commentary on this class of legislation that such 
provisions as those regarding the listing of securities, com- 
mission dealings and the trade in industrial shares should have 
been passed by a legislative majority that was actuated by 
suspicion and hostility toward the "money power." 

Henry Crosby Emery. 

Bowdoin College, 

Brunswick, Maine. 
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Bibliographical Note. 

The basis of all discussion of exchange affairs since 1893 is found 
in the publications of the Commission of Inquiry. Besides the 
report itself (Bericht der Borsen-Enquete-Kommission, Berlin, 1893) 
the most important of these publications are : the Sitzungs-Protokolle, 
the Stenographische Berichte and the Statistische Anlagen. There are 
also some special reports of varying value. 

Of the parliamentary documents, mention may be made of the 
original bill (Entwurf eines Borsengesetzes, No. 14 der Drucksachen, 
9 Legislatur-Periode, IV Session, 1895-96) and the debates of the 
same session. Of the act itself there are various handy editions : by 
Vermuth and Brendel, Berlin, 1897 ; by Apt, Berlin, 1897 ; by Hoff- 
mann, Berlin, 1897 ; by Kahn, Munich, 1897. These give most of 
the special orders of the Bundesrat and of the Prussian minister and 
the new rules of the Berlin Exchange. Hoffmann gives the rules of 
the Hamburg and Frankfurt Exchanges as well. There is no collec- 
tion of the special orders for all the different exchanges. 

It would be impossible in this place to give anything like a com- 
plete list of the numberless books, pamphlets and articles on Bourse 
reform that have appeared in recent years. Dr. Endemann in the 
Juristisches Litteraturblatt of December 1, 1895, has given an elaborate 
review of the recent literature to that date. Special reference, how- 
ever, should be made to two important discussions of the publica- 
tions of the. Commission of Inquiry : first, the masterly articles of 
Prof. Max Weber, Die Ergebnisse der Borsen-Enquete-Kommission, in 
Goldschmidt's Zeitschrift fur das gesammte Handelsrecht, vols. 43, 
44 and 45 ; and, second, the three volumes of Pfleger and Geschwindt, 
Bbrsenreform in Deutschland, which form Nos. 15, 16 and 22 of the 
Munchener Volkswirthschaftliche Studien. These latter are less valu- 
able than the articles of Professor Weber, but cover some ground 
not touched by him, and are the most easily available source of 
information on German conditions. Among the shorter publications 
on particular topics, particularly valuable are Das moderne Bbrsen- 
Kommissionsgeschdft im Effektenverkehr, by Dr. Endemann, Berlin, 
1895, and " Borsen und Banken " by Goldschmidt in the Preussische 
Jahrbiicher, vol. 68. 

A very interesting treatment of the whole subject of exchange 
reform from the standpoint of a foreigner is the recent work of 
Sayous, Les Bourses allemandes de valeurs et de commerce, Paris, 1898. 



